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PEREMPTORY INSTRUCTIONS IN SUITS 
FOR PENALTIES UNDER THE FED- 
ERAL SAFETY APPLIANCE ACT. 





We lately wrote upon “The Rule of Evi- 
dence in suits Under the Federal Employ- 
er’s Liability Act,” 69 Cent. L. J. 277, and 
upon “Decision Upon the Safety Appliance 
Act as Foreshadowing Decision Upon the 
Fmployer’s Liability Statute,” ibid, 295. 

We contended, in effect, that because 
suits by plaintiffs for injury or death of 
employees were based on legislation purely 
regulatory, they were strictly penal, and 
not remedial. If such, we thought the 
question was fairly presented, whether the 
rule of evidence for criminal, rather. than 
that of civil, cases applied. 

We find from late cases decided by 
Circuit Courts of Appeals in suits for viola- 
tion of the Safety-Appliance Act, that they 
are in conflict on this question, where the 
government is plaintiff below. 

Thus, in Chicago, B. & Q. Ry. Co v. 
U. $., 170 Fed. 1. c. 558, Adams, C. J., of 
Eighth Circuit Court of Appeals, speaking 
for a bench composed of himself, Sanborn, 
C. J., and Riner, D. J., approves what was 
said by Putnam, C. J., speaking for the 
First Circuit Court of Appeals, in the case 
of Railroad v. U. S., 165 Fed. 838, as fol- 
lows: “Therefore, in view of Atchison v. 
Everitt, Cowp. 382, and other authorities 
cited, we must agree that both in the United 
States, subject to the limitations we have 
stated, and in England, the present pro- 
ceeding is held to be ‘as much a civil action 
as an action for money had and received,’ 
using the words of Lord Mansfield. * * * * 





And the rules of pleading, procedure and 
evidence for this suit are those which ap- 
ply to an ordinary civil action for debt be- 
tween private parties.” 

Judge Adams cited numerous Circuit 
Court and two other Circuit Courts of Ap- 
peals, First amd Sixth Circuits, as also in 
effect so ruling. But a very recent case 
from the Seventh Circuit Court of Appeals 
takes the contrary view. Atchison, T. & 
S. F. R. Co. v. U. S., 172 Fed. 194. . 

The opinion is by Grosscup, J., con- 
curred in by Baker and Seaman, JJ:, a 
‘bench that stands as well to the front as 
that of any other in any of the nine circuits. 

Judge Adams cites supreme court cases 
“treating respectively of violations of the 
national revenue laws, of the customs ad- 
ministrative act, of the oleomargarine act 
of 1886, and of the act regulating the im- 


, 


migration of aliens,’ and says “they an- 
nounce principles which are consistent 
alone with the theory that this is a civil 
action.” 

Judge Grosscup cites supreme court au-— 
thorities to support his conclusion, that a 
suit by the government for a penalty’ un- 
der the act is not. essentially a civil suit. 
He says: “The gist of the argument being 
that inasmuch as the statute seems to con- 
template the proceeding as a ‘suit,’ as 
distinguished from a criminal prosecution, 
it is a civil suit, and not a criminal prosecu- 
tion.” In refutation of such an argument 
he quotes from Justice Field in U. S. v. 
Chouteau, 104 U. S. 611, as follows: “Ad- 
mitting that the penalty may be recovered in 
a civil action, as well as a criminal prosecu- 
tion, it is still as a punishment for the in- 
fraction of the law. The term penalty in- 
volves the idea of punishment, and its 
character is not changed by the mode in 
which it is inflicted, whether by a civil ac- 
tion or a criminal prosecution. * * * 
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To hold otherwise would be to sacrifice a 
great principle to the mere form of pro- 
cedure.” He then says to the same effect 
are Chaffee v. U. S., 18 Wall. 516; Wis- 
consin v. Ins. Co., 127 U. S. 265. 
Thereupon, Judge Grosscup squarely dis- 
agrees with all of the circuit court cases in 
which juries were instructed, that proof 
bevond a reasonable doubt was not required. 
After citing Boyd v. U. S., 116 U. S. 
616; U. S. v. Chouteau, supra; Lees v. U. 
S., 150 U. S. 476; U. S. v. Burdett, 9 Pet. 
682; Huntington y. Attrill, 146 U. S. 657, 
he says: “These decisions would seem to 
settle by authority the question in the Unit- 


ed States courts, notwithstanding some ad- | 


verse decisions in the state courts.” ‘Then 
the judge argues as follows: “Indeed, 
apart from authority, but upon principle, 
we do not see how any other conclusion 
can be reached. Though the Safety Ap- 
pliance Law is primarily in the interest of 
employees in interstate commerce, its pro- 
tection is not limited to them, but extends 
to all persons who without fault are in- 
jured in person or property by reason of 
the railroad’s failure to provide the statu- 
tory safeguards. The penalty is not money 
coming to the government, as in violation of 
Revenue Statutes (and even here the pro- 
ceeding is held to be in the nature of a crim- 
inal prosecution) ; nor money coming to the 
government in the exercise of its power, 
patriae parens, for the protection of a class ; 
but is the punishment that the govern- 
ment, in its capacity as protector of society, 
inflicts upon the carrier who has violated 
the protective measures thus provided—the 
fine collected going into the treasury of the 
government simply because it must go 
somewhere, and, as in other criminal cases, 
there is no other appropriate place to di- 
rect it.” It was held, therefore, that this 
being a case for punishment, and therefore 
criminal in its nature, it was error to give 
a peremptory instruction to find the de- 
fendant ‘guilty. 

It seems to us that the question we dis- 
cussed is still open for settlement by the 
federal Supreme Court, viz.: Has congress 





the power, by a statute purely regulatory, 
to impose anything else than a penalty as 
punishment pure and simple? 

We are far from agreeing with Judge 
Grosscup about !the federal government 
exercising any power, as patriae parens, 
for the protection of a class. Then is state 
duty. But, if it has any right at all to 
create substantive rights in favor of any 
person or class of. persons, there is no 
room for its exercise under a power con- 
fined to regulation. 

We believe also the judge is wrong in 
saying that suits for penalties under reve- 
nue statutes are not more civil in their 
nature than criminal, as we attempted to 
show in the editorials above alluded to. 
Where the limit of power is to punish, 
the limit of remedy would seem to be of 
a criminal character, and such limit seems 
to us to exist in mere regulation. 


We observe that no reference is made 
by Judge Adams or Judge Grosscup to the 
case of Johnson v. Southern Pacific Co., 
196 U. S. 1, wherein Fuller, C. J., spoke 
of laws strictly penal and those not thus, 
which omission lends some force, as we 
think, to our view that the question we 
raised is not foreclosed by the Johnson 
case. That case does seem to us, how- 
ever. to be fair authority for our conten- 
tion that recovery under a regulatory stat- 
ute for injury or death to an employee is in 
the nature of a penalty. If that 
part of the Safety Appliance Act 1s 
not in some sort a penal law, why was 
the Chief Justice putting it upon the same 
footing, in construction, as statutes to pre- 
vent fraud upon the revenue and for col- 
lection of customs, in a case where an em- 
ployee was plaintiff? The Chief Justice 
could have said, simply and conclusively, 
this is not a penal statute, so far as em- 
State courts have 
so ruled in respect to statutes, following 
after the Lord Campbell Act, changing 
the common law by giving an action for 
death. 


ployees are concerned. 


—— 
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NOTES OF IMPORTANT DECISIONS. 





DAMAGES — INJURY FROM FRIGHT 
WHERE THERDE IS NO PHYSICAL IMPACT. 
—-The case of Green v. Shoemaker & Co., 73 
Atl. 688, decided by the Maryland Court of Ap- 
peals, takes what it concedes to be the mi- 
nority ciew, that it is not an absolute rule of 
law that no damages are recoverable from 
fright causing shock and ill-health, where there 
has been no physical impact. In the Green 
case the sole claim was that explosions from 
blasting “putting plaintiff in continual fear and 
jeopardy of her life,” brought on nervous 
shock and ill-health. The majority of courts 
go upon the grounds that: Physical injury pro- 
duced by mere fright caused by a wrongful act 
is not the proximate result of the act, and ex- 
pediency demands that the right should be de- 
nied because of the danger of opening the door 
to fictitious litigation and the impossibility 
of estimating damages . See Huston v. Free- 
mansburg, 3 L. R. A. (N. S.) 50, Editor’s note. 
Each of these grounds is very ably answered 
by the Maryland court. Thus, it is said: “If a 
given effect can be directly traced to a par- 
ticular cause as the natural and proximate 
effect, why should not such effect be regard- 
ed by the law, even though such cause may not 
always, and under similar conditions of things, 
produce like results?” The court approves 
the reasoning in Sloane v. R. R., 111 Cal. 668, 
and its conclusion that “if the primal cause of 


injury is tortious, it is immaterial whether it’ 


is direct as by a blow or indirect through some 
action on the mind.” This principle is often 
applied to acts in an emergency, caused by de- 
fendants’ negligence, and it shows that courts 
recognize responsibility for a mental condition 
prior to physical impact, They also recognize 
mental suffering consequent upon physical in- 
jury. They allow damages for humiliation as in 
libel and slander, and, most probably, ill-health 
caused thereby. Why should not nervous 
shock from fright be recognized? Fright has 
its effect with almost the same certainty as 
does a blow. If ‘‘a sound mind in a sound body” 
is greatly alarmed it can throw off the effect, 
just as the sound body can throw off the re- 
sult of a cause, which might fasten disease 
upon a person in poor physical condition. Phy- 
sicians attempt to “minister to a mind dis- 
eased” as they do to a body diseased. 

As to expediency the court says: “The argu- 
ment from mere expediency cannot commend 
itself to a court of justice resulting in .the 
denial of a logical legal right and remedy in 
all cases because in some fictitious injury 
may be urged as a real one. The apparent 
strength of the theory of expediency lies in 
the fact that nervous disturbances and inju- 
ries are sometimes: more imaginary than real 





and are sometimes feigned, but this reasoning 
loses sight of the equally obvious fact that 
a nervous injury arising from actual physical 
impact is as likely to be imagined as one re- 
sulting from fright without physical impact, 
and that the former is as capable of simula- 
tion as the latter.” ‘ 

It would seem to be a true principle to com 
pensate for any and every physical injury whieh 
may be fairly expected to follow from a tor- 
tious act. Otherwise there would seem to be 
something like adequate relief only for the 
courageous and ablebodied and not for those 
who more particularly need protection. 

If a blow falls upon an aged or infirm man, 
or a timid woman is injured because she can- 
not escape in her paralysis of fright, no court 
says the stroke would not have greatly in- 
jured a young or strong man, or the circum- 
stance inspired terror in a rightly constituted 
individual. Neither, think we, should it be al- 
lowed for a tort feasor to say I did not know 
there were any weak women around of whom 
my terrifying acts would make physical wrecks. 
For discussions of the subjects of fright, ner- 
vous shock, etc., see 63 Cent. L. J. 356; 59 ibid. 
83; 56 ibid. 244; 27 ibid. 1349. See particularly 
52 ibid. 339. Leading article: May Damages 
for Physical Damages Resulting from Fright, 
Caused by Defendants’ Wrongful Act, be Re 
covered? 





CORPORATIONS—CORPORATION TAKING 
ITS OWN STOCK FROM DEBTOR IN PAY- 
MENT.—The facts of the case of Fitzpatrick 
v. McGregor, 65 S. E. 859, decided by the Su- 
preme Court of Georgia, show that a solvent 
stockholder of an insolvent bank delivered to it 
his shares of stock, held as collateral on his 
note, in part payment of same, the valuation be 
ing agreed on by him and the president as fair, 
and both believing at the time that the bank 
was solvent. The bank made an assignmént 
for the benefit of its creditors within a month 
or two thereafter. The court held that the 
credit thus given to the shareholder on his 
note was recoverable by the assignee by right 
of the superior equity of the creditors, whether 
the transaction was in good faith and without 


_ actual knowledge of insolvency or not. 


It was admitted in the opinion, accompany- 
ing the syllabus by the court, that many courts, 
holding that a corporation has no power to 
purchase its own stock, yet it may, where 
there is no express restriction to the con- 
trary, take its own shares in payment of a 
dott previously contracted. But it was thought 
that the doctrine that the capital stock is a 
trust fund for the payment of debts required, 
in effect, that if a corporation is in fact in- 
solvent a transaction such as this was subject 
to the superior equities of the creditors. In 
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other words, as we understand the ruling, 
there may be some room for the exercise of 
discretion in a solvent corporation taking its 
own stock in payment of a debt previously 
contracted, but any such transaction has al- 
ways behind it the right of creditors to dis- 
approve of it, if the corporation was at the 
time insolvent, whether known to be so or 
not. 

Under this ruling such a transaction may 
not be final, whether the officers of a corpora- 
tion represent it to be solvent or not and 
whether the shareholder believes or not it is 
solvent. This states a very salutary principle 
in a very unambiguous way. It places squarely 
into view the sacredness of creditors’ rights, 
and effectively negatives all possibility of busi- 
ness arrangements, professing to be in good 
faith, when proof to the contrary may not be 
‘ available, from interfering with those rights. 
At the same time it places no serious hin- 
drance upon the profitable conduct of business 
by solvent corporations or the collection of 
debts previously contracted. A solvent cor- 
poration’s stock may be sold in open market 
without its being prejudiced and proceeds 
therefrom applied to indebtedness, 








VALIDITY OF AGREEMENTS TO 
CONTROL VOTING POWER OF 
CORPORATE STOCK. 


In this article it shall not be attempted 


to discuss the manner or means or validity 
of the formation of so-called trusts or cor- 
binations in restraint of trade, by which 
means independent enterprises are com- 
bined under one head and management as 
in People v. North River Sugar Ref. Co.,? 
or State ex rel. Watson v. Standard Oil 
Co.,? but will discuss agreements or ar- 
rangements which seek to accomplish the 
control of corporations by severing the 
right to vote from the beneficial ownership 
of the stock, or by withdrawing from the 
owner of the stock the right to dictate the 
men or measures for which his stock shall 
be voted. Although there are many cases 
to be found holding to the contrary, it 
seems that the best reasoned cases hold that 
where proxies are executed, purporting to 
be irrevocable, or for more than a year, or 

(1) 121 N. ¥. 582,9 L. R. A. 33, 24 N. EL 834. 


(2) 49 Ohio St. 137. 15 L. R. A. 145, 30 N. E. 
279. 





where contracts are executed between the 
stockholders that certain men shall hold 
the offices for periods of more than a year 
or that certain salaries shall be paid or cer- 
tain policies followed, these proxies and 
contracts, though not illegal, are revocable 
at the will of any stockholder a party 
thereto. 

In partnerships men enjoy certain privi- 
leges and endure certain inconveniences not 
experienced by a stockholder in a corpora- 
tion, while on the other hand the owner 
of corporate stock has certain privileges not 
possessed by the partner in a partnership, 
and at the same time forfeits some of the 
rights that he might have as a partner. In 
a partnership the members have the privi- 
lege of selecting their associates and at all 
times are responsible for the conduct and 
management of the business, but when this 
same partnership is incorporated and en- 
joys, among other things, long life and the 
freedom of its members and stockholders 
from individual liability for the debts of 
the concern, they, at the same time, are un- 
der the necessity of giving up the privilege 
of selecting their associates in the business. 
They have a voice in the management and 
control of the corporation, proportioned to 
the amount of the stock they own and no 
more. And when one buys stock in a corpor- 
ation the law imposes upon him the duty of 
participating in its management to the ex- 
tent of the value of that stock, and this duty 
rests with him so long as he is the benefi- 
cial owner of the same. The other stock- 
holders have a right to the benefit of his 
business experience and sagacity.* He can- 
not irrevocably shift the responsibility onto 
the shoulders of somebody else. It is true 
that he cannot be compelled to vote, as he 
may remain absent or silent, but the voting 
power of the stock is attached to and is a 
part of the beneficial ownership of the same 
and cannot be alienated without the power 
of revocation.* 

In Shepaug Voting Trust Cases,> Rob- 

(3) Shepaug Voting Trust Cases, 60 Conn. 
579, 24 Atl. 32, 41; Cone v. Russell, 48 N. J. Eq. 
208, 21 Atl. 847; Fuller v. Dame, 18 Pick. 484, 


(4) Cases cited under 3 supra. 
(5) Supra. 
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“The duty which each 
his fellow stockhold- 


inson, J., said: 
stockholder owes 


_ er, to so use such power and means as the 


law and his ownership of the stock give him, 
that the general interest of stockholders 
shall be protected and the general welfare 
of the corporation sustained, and the busi- 
ness conducted by its agents, managers and 
officers, so far as may be, upon prudent and 
honest business principles, and with just as 
little temptation to and opportunity for 
fraud, and the seeking of individual gains 
at the sacrifice of the general welfare, as is 
possible. * * * He may shirk it, perhaps, 
by refusing to attend stockholders’ meet- 
ings, or by declining to vote when called 
upon, but the law will not allow him to strip 
himself of the power to perform his duty.” 

In Cone v. Russell,® the owners of the 
majority of the shares of a transportation 
corporation mutually agreed to execute, and 
did execute, a proxy, purporting to be irre- 
vocable for five years, authorizing the per- 
sons therein named to vote at all stock- 
holders’ meetings, and they, on their part, 
agreed so to vote that one of the parties to 
the agreement should be continuously em- 
ployed as a manager of the corporation, at 
a salary specified in the agreement. This 
agreement was held to be contrary to public 
policy, and therefore void, upon the ground 
that it was the obligation of the corporators 
and shareholders to attend in person and 
execute the trust or franchise imposed upon 
them, and that the good of the public re- 
quired that each stockholder should exer- 
cise his individual judgment as to all mat- 
ters presented. In the opinion delivered the 
court quoted the language of Chief Justice 
Shaw in Fuller v. Dane,’ as follows: “Mr. 
Fuller was one of the original proprietors 
of the Worcester Railroad. His associates 
had a right to believe that in all his acts 
as such stockholder, in choosing directors, 
in framing by-laws, and doing other acts, 
pursuant to the powers of the corporation, 


he had a common,.and, in proportion to his ° 


shares, an equal interest, and they had a 
right to rely on his judgment, his recom- 


(6) ‘Supra. 
(7) 18 Pick. 484. 





mendations of directors ard other acts, with 
all the confidence inspired by such a be- 
lief.” 

Cases are numerous which hold that 
agreements between stockholders that cer- 
tain persons shall hold the offices of a cor- 
poration, and that they receive stipulated 
salaries, impair the obligation of stockhold- 
ers to choose for their officers such persons 
as are best adapted to promote the welfare 
of the corporation. In White v. Thomas 
Inflatable Tire Co.,° the holder of certain 
patents agreed with certain capitalists to 
form a joint stock company, a portion of 
the capital stock of which was to be issued 
to him in payment of patents to be assigned 
to the corporation, another portion to be is- 
sued to the capitalists for funds to be ad- 
vanced by them in exploiting the patents, 
and the remaining shares to be held in the 
treasury for sale. It was agreed that the 
shares other than those left in the treasury 
were to be transferred to a trustee, to be 
held for the term of ten years, and were 
by him to be so voted at the elections of 
the directors that the patentee should nom- 
inate and select a minority of the directors, 
and the holders of the remainder of the 
stock should elect the majority. After the 
shares reserved in the treasury were sold 
and the purchaser thereof had also pur- 
chased of the patentee the greater portion 
of his stock, a suit was brought by said 
purchaser against the trustee to restrain 
him from voting at an approaching election 
the shares of stock thus held by him in 
trust, and to have the agreements under 
which he held them cancelled and set aside. 
The court, relying upon the general prin- 
ciple that the right to vote stock cannot be 
separated from the ownership in such sense 
that the elective franchise shall be in one 
‘man, and the entire beneficial interest in 
another, nor to any extent, unless the cir- 
cumstances take the case out of the general 
rule,” declared the trust in question void, 
and granted the relief sought by the com- 
plainants. To the same effect is Griffith 


(8) Guernsey v. Cook, 117 Mass. 548, Id. 120 
Mass. 501; Woodruff v. Wentworth, 183 Mass. 
309. 


(9) 52 N. J. Eq, 178, 28 Atl. 75. 
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v. Jewett.° There the holders of a ma- 
jority of trust certificates, which by the 
contract were to be voted according to the 
directions of certain individuals, demanded 
of the trustee to vote as they should direct, 
and the court uses this language: “If such 
demand be not complied with, the party 
holding the entire beneficial interest in the 
stock cannot cast the vote thereof, while 
it may be voted upon by one having no in- 
terest in it or in the company, and so it 
may come to pass that the ownership of 
the majority of the stock of a company 
may be vested in one set of persons, and 
the control of the company irrevocably 
vested in others. It seems clear that such 
a state of affairs would be intolerable, and 
is not contemplated by the law, the univer- 
sal policy of which is that the control of 
stock companies shall be and rematn with 
the owners of the stock. The right to vote 
is an incident of the ownership, of stock 
and cannot exist apart from it. The own- 
ers of these trust certificates are, in our 
opinion, the equitable owners of the shares 
of stock which they represent; and being 
such, the incidental right to vote upon the 
stock necessarily pertains to them. They 
may permit the trustees, as holders of the 
legal title, to vote in their stead, if they 
choose, but when they elect to exercise the 
power themselves the law will not permit 
the trustees to refuse it to them.” 

The general principle is thus stated by 
Mr. Beach in his treatise on Corporations :™ 
“On general principles, the right to vote on 
stock cannot be separated from the owner- 
ship, in such sense that the elective fran- 
chise shall be in one man, and the entire 
beneficial interest in another, nor to any 
extent, unless the circumstances take the 
case out of the general rule. It matters not 
that the end is beneficial and the motive 
good, because it is not always possible to 
ascertain objects and motives, and, if such 
a severance were permissable it might be 
abused.” In Morel et al. v. Hoge et al.,’* 
a judgment mandating the plaintiffs in error 


(10) 15 Wkly. Cin. Law Bul. 419. 
(11) Section 306. 
(12) 130 Ga. 625, 61 S. E. 487. 





to turn over certain property of the corpo- 
ration to the defendants in error was af- 
firmed. An agreement had been entered 
into between two factions who bought stock 
of the corporation that each faction should 
buy fifty per cent of the entire stock, and, 
as an inducement to the Morel faction to 
take stock in the concern which was a rail- 
road corporation, the Hilton faction agreed 
that Morel and his friends should always 
be permitted to elect a majority of the di- 
rectors and consequently the president and 
other officers, and would accordingly have 
the control and management of the road in 
their hands. I,ater the Hilton faction pur- 
chased enough of the stuck to make them 
fifty-five per cent of the total amount, and 
at the following stockholders’ meeting 
elected a majority of the directors and also 
one of their number as president. 
other faction refused to give up the offices 
and mandamus proceedings were instituted 
and the court ordered that the offices should 
be vacated and turned over to the newly- 
elected officers. This judgment was sus- 
tained on appeal, the court holding that the 
contract in question was contrary to public 
policy. The court said; “Our conclusion 
is that the contract set up by the respon- 
dents to the rule as cause why mandamus 
absolute should not be granted is against 
public policy, and therefore void, because 
it indefinitely deprives the owners of the 
stock constituting the Hilton faction, though 
they may have a majority of the stock, of 
the power to exercise their right, as well as 
their duty to the stockhalders, present or 
future, and to the public to so vote in the 
election of directors for the company as 
will, in their judgment, promote the pros- 
perity and best enable it to perform its du- 
ties to the public, and because it gives the 
shareholders of the Morel faction, even 
though they may own bit « small minority 
of the stock, the right to indefinitely con- 
trol the affairs of the corporation, including 
the right to fix the compensation of the 
officers and agents, and to fill any such po- 
sitions from among their own members.” 
It has been held that three stockholders 
in a mining company, owning more than 
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one-half of the shares, may enter into an 
agreement among themselves that they will 
elect the directors of the company; that 
they will determine among themselves as 
to the officers and the management of the 
company ; and that if they cannot agree they 
will ballot among themselves for the direc- 
tors and officers, and that the majority shall 
rule, and that their votes shall be cast as a 
unit, so as to control the election. Such a 
contract, in the view of the court, was not 
invalid as being in conflict with the inter- 
ests of the other stockholders; and, on the 
facts, the court could not see that it was in- 
tended for a fraudulent or dishonest pur- 
pose.* The court did not hold, however, 
that the parties to this agreement could not 
withdraw from the arrangement, but mere- 
ly that it was iegal to form such compact. 
It might be used so long as the three saw 
fit to operate under it, but there is no doubt 
but that they might refuse to be bound by it 
at any time they might choose to withdraw. 


Where a fraudulent purpose to vote 
stock in a particular way, and thereby to 
control the election to the irreparable and 
permanent injury of the corporation or of 
other stockholders is shown,™* or a con- 
spiracy to control the election by qualify- 
ing others to vote where the owner is not 
authorized to vote;® or by excluding the 
votes of certain stockholders’® is shown; or 
where a rival corporation has obtdined con- 
trol of stock by ultra vires act, and seeks 
to vote it to the injury of the company’s 
interests,7 an injunction may issue to re- 
strain the holding of an election until fur- 
ther order of the court or to restrain the 
offending stockholder or his agents from 
voting his stock either altogether, or until 
the petitioners’ rights have been protected.'* 
But an injunction will not issue to prevent 


(13) Faulds v. Yates, 57 Ill. 416, 11 Am. Rep. 
24; Havemeyer v. Havemeyer, 86 N. Y. 618. 

(14) Reed v.. Jones, 6 Wis. 680. 

(15) Webb v. Ridgely, 38 Md. 364. 

(16) Camden, etc., R. Co. v. Elkins, 37 N. J. 
Eq. 273; People v. Albany, etc., R. Co., 55 Barb. 
(N. Y.) 344. 

(17) Memphis, etc., R. Co. v. Woods, 88 Ala. 
€30, 7 So. 108, 7 L. R. A. 605. . 

(18) Brown v. Pac. Mail, etc., Co., 5 Blatch. 
(U. 8S.) 625. 


ee nn a een oie 


the stockholders holding large interests 
from gaining control of the corporation by 
legal means, because they will probably 
misuse their power.’® Nor can the right to 
vote be denied because of the alleged wrong 
motives of the holder in buying his stock.2° 
An injunction directed against the voting 
of partictilar stock may cause what would 
otherwise be the minority to become the 
majority, and so change the result, but will 
not prevent the holding ‘of an election.*#: >" 
The modes that it has been attempted’ to 
discuss in a general way above are three, 
namely; Agreements unaccompanied by 
proxy or trust; irrevocable proxies, and’ 
voting trusts. I will discuss these separate- 
ly in the order named in a brief manner. 


In Bridges v. Staton et al.,?* it was held 
that a pooling agreement between the own- 
ers of a majority of the stock of a corpora- 
tion, which agreement was to last for ten 
years, the directors elected to -be divided ; 
between the members of the pool, was con-: 
trary to public policy and void, the reserva-. 
tion that the. members of the pool should 
hold the offices being illegal. In Smith v. 
San Francisco & N. P. R. Co.,?* where an 
agreement among three persons, in reliance 
upon which they purchased the stock of a 
corporation, that their shares should be. 
voted in one body for five years, the vote 
to be determined by ballot among the par- 
ties or their survivors, was held to be legal 
and binding on the members. The agree- 
ment was held to be in the nature of a 
power coupled with an interest, given for a 
valuable consideration, that could not be 
revoked at the pleasure of either party. But 
Beatty, Ch. J., in a dissenting opinion said: 
“The contract between Smith, Markham 
and Foster was, in my opinion, void, as 
against the policy of the law giving to the 
holders of a majority of the stock of a, 
corporation the right to control. Its sole 


2 


(19) Camden, etc., R. Co. y. Elkins, 37 N. J. 
Eq. 273, supra. 

(20) Pender v. Lushington, L. R. 6 Ch. D. 70; 
Carson v. Iowa City Gas Light Co., 80 Iowa, 638, 
45 N. W. 1068. 

(21) Brown v. Pacific Mail, etc., Co., supra. 

(22)> (N. Car.) 63 8S. B. 892. 





(23) 115 Cal. 584, 35 L. R. A. 309, 47 Pac. 682. 
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purpose and object were to give to a mi- 
nority of the stockholders the power to 
control the affairs of the corporation against 
the will of the majority, and that object is 
secured by means of this judgment.” An 
agreement among the majority stockholders, 
who were also the directors, that they would 
so vote their stock at all elections of di- 
rectors, that three persons, to be named by 
one of the parties, and two persons to be 
named by two of the other parties, should 
be elected directors, it being further pro- 
vided that the parties should use their best 
endeavors and influence, both as stockhold- 
ers and as directors of the company, to con- 
tinue certain persons in office, is contrary 
to public policy and void.** A contract to 
allow another to control the voting stock, 
based upon a promise of the latter to se- 
cure the owner of the stock an office in 
the corporation, is illegal aud the whole con- 
tract void, although the illegal considera- 
tion constitutes oniy a part of the consider- 
ation for the agreement.** Equity will not 
specifically enforce a contract to give a mi- 
nority stockholder the right to control the 
stock of another and vote it at a stockhold- 
ers’ meeting, where the sole purpose is to 
secure the control of the corporation by the 
use of such stock.** 


The irrevocable proxy: At common law 
the stockholder must cast his vote in per- 
son.*7 But authority to vote by proxy un- 
der certain conditions and circumstances 
have been granted by statute in many of 
the states and it may be and very often is 
conferred by a by-law.”* There are a num- 
ber of instances where an attempt has been 
made to insure the continued control of the 
corporation by procuring proxies or pow- 


(24) Snow v. Church, 13 App. Div. 108, 42 N. 
Y. Supp. 1072. 

(25) Gage v. Fisher, 5 N. D. 297, 31 LR. 
A. 557, 65 N. W. 809. 

(26) _ Ibid. 

(27) 1 Cook, Stock and Stockholders, sec. 
610; Phillips v. Wickham, 1 Paige (N. Y.), 590; 
McKee v. ome, etc., Co., 122 Iowa, 731, 98 N. 
W. 609. 

(28): State v. Tudor, 5 Day (Conn.), 329, 5 Am. 
Dec. 162; People v. Crossley, 69 Ill. 195; Com- 
monwealth-v. Detwiller, 131 Pa. St. 614, 18 Atl. 
990, 7 L. R. A. 367. 





ers of attorney to vote the stock, without 
undertaking to create a trust in the stock 


itself, in which the attempt has failed be- . 


cause a proxy or power of attorney, though 
irrevocable, by its terms, is revocable at 
the pleasure of the owner, at least unless 
coupled with an interest, or supported by 
a consideration other than the mutual agree- 
ments of the stockholders.?® Thus Schmidt 
v. Mitchell,** declares that a proxy is al- 
ways revocable, even when, by its terms, it 
is irrevocable ; and it is not essential that it 
should be revoked in the exact manner pro- 
vided in the instrument by which it is giv- 
en. So, a power of attorney or proxy to 
vote stock in connection with a deposit 
thereof for the purpose of sale is revoca- 
ble by the stockholder giving the same, so 


far as his stock is concerned, but he is not 


entitled to enjoin the depositary from vot- 
ing the stock deposited with him by others.** 
The issuance of proxies coupled with an in- 
terest and irrevocable proxies are prohibit- 
ed by the New York statute. Therefore, 
a proxy given in connection with a pledge 
of stock as collateral security for an in- 
debtedness, though irrevocable in terms, 
may be revoked by the pledgor at his pleas- 
ure.*? 
might challenge the right of a transferee to 
vote stock that had been transferred to him 
absolutely-on its face but which, in fact, 
was designed only to confer upon the trans- 
feree the power to vote upon the stock for 
a period of three years. It was held to be, 
in effect, merely a proxy.** But, where 
stock is issued jointly to two persons, in 
consideration of a transfer of property by 
them to the corporation, and one of them 
appoints the other as proxy to vote on the 
shares, the power of attorney by its terms 
to remain unrevoked and irrevocable for 
ten years unless its revocation is sooner as- 


(29) 2 Cook, Corp. sec. 610. 

(30) 101 Ky. 570, 41 S. W. 929. 

(31) Woodruff v. Dubuque & S. C. R. Co., 30 
Fed. 91. 

(32) Re Germicide Co., 65 Hun, 606, 20 N. Y. 
Supp. 495. 


(33) Re Glen Salt Co. 45 N. Y. Supp. 668; ; 


affirmed in 153 N. Y. 688, 48 N. E. 1104, 


It was held that other stockholders. 
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sented to by both parties, the agreement is 
not void as against public policy, nor may 
it be revoked at the pleasure of the party 
giving it.** 

The voting trust is the mode more com- 
monly adopted for the purpose of procur- 
ing and continuing the control of corpora- 
tions. Under it the plan is to procure the 
stockholders or some portion of them to de- 
posit their stock, with power to the deposi- 
tary for a definite period to vote the same, 
the title to the stock itself being usually, 
though not always, transferred to the de- 
positary upon a trust for such purposes. 
The practical question is whether an agree- 
ment in this form is per se void, as contrary 
to public policy, or, if not void, whether in 
spite of the attempt to make it irrevocable, 
it may be revoked at the pleasure of the 
stockholders who have become parties 
thereto. Possibly the prevailing opinion 
is that it is not per se void and that it can- 
not be revoked at the pleasure of the par- 
ties thereto unless an improper motive can 
be shown in its organization, but it is not 
thought that the cases so holding are the 
best founded. It is open to the objection 
that it is a dry trust, uncoupled with an in-’ 
terest and therefore revokable at will, 
though probably it is not void per se.* 
An agreement whereby the holders of the 
stock in a railroad company transferred 
the same to trustees and constituted the 
latter their proxies to vote the stock, de- 
claring that the power given shall continue 
“frrevocable,” is not illegal or contrary to 
public policy so long as the parties thereto 
continue to acquiesce therein; but where the 


rights and duties of the trustees are merely | 


formal and nominal except as respects the 
right and duty to vote, any stockholder 
may withdraw from the agreement at his 


pleasure, in spite of the provision of the: 


agreement for an irrevocable power in the 


(34) Hey v. 
Supp. 627. 

(35) Clowes v. Miller, 60 N..J. Eq. 179, 47 Atl. 
345. 


Dolphin, 92 Hun, 230, 36 N. Y. 





trustee. A stockholder, however, who is 

not a party to the agreement, cannot com-. 
plain of the same.*® The case of Hafer v. 

New York, L. E. & W. Co.,*” was distin- 

guished upon the ground that there a ma- 

jority of the stockholders, for a pecuniary 

benefit to themselves, transferred the right 

to vote upon their shares to a party not’ 
otherwise interested in the road and the: 
court held that as the principal object of 

the contract was illegal an injunction 

would issue to a shareholder not a party to 

the agreement. The case of Schwartz v. 
Ohio & M. R. Co.,** is to the effect that 

when trustees are empowered to vote stock” 
under the directions of a committee, some 

of whom were not stockholders, that -such 

an agreement is valid, there being no evi- 

dence of any unlawful purpose to be secured 

by such an agreement, but that any member 
might withdraw whenever he chose wheth- ; 
er the agreement purported to be irrevoca- ' 
ble or not.** 


It is accordingly concluded that these 
agreements of control and proxies and vot- . 
ing trusts, though they may purport to be 
irrevocable or for definite periods of time, 
are, in the absence of fraud or an unlawful 
purpose shown, legal and not void, but that . 
any member to any such agreement may: 
withdraw at his will. If the stockholder 
attempts to retain any benefit to himself, of 
whatsoever character, the trust is tainted 
and any stockholder has a right to an in- 
junction. 

Grorce W. PAYNE. 

Indianapolis, Indiana. 


(36) Griffith v. Jewett, 9 Ohio Dec. Reprint, | 
627. 


(37) _9 Ohio Dec. Reprint, 470. 

(38) 6 Ohio, C. C. 415. bolas 

(39) Vanderbilt v. Bennett, 6 Pa. Co. Ct. 198;:. 
Harvey v. Linville Improv. Co., 118 N. C: 698, ,; 
24 S...E. 489; Moser v. Scott, 84 Ala. 608.4 Sa. 
742, 
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INSURANCE—FRATERNAL SOCIETY. 





MULLEN’ (LEER, Intervener) v. WOODMEN 
OF THE WORLD. 





Supreme Court of Iowa, Oct. 23, 1909. 





Where the beneficiary named in a mutual 
benefit certificate cannot recover thereon be- 
eduse not within any of the classes designated 
by law nor an heir or legatee of the member, 
the administrator of the member may recover 
thereon. 


SHERWIN, J.: The appellant, a fraternal 
beneficiary association organized under the 
laws of the State of Nebraska, issued to 
Alphes Comens a certificate providing for 
the payment of $1,000 should the insured die 
after the certificate had been in force more 
than one year, and for the payment of $500 
if he died within one year. The plaintiff, 
Mae Mullen, was named in the certificate as 
beneficiary, the insured representing to the 
officers of the defendant that she was related 
to him as cousin. Mr. Comens died within a 
year from the date of the certificate, and 
this suit was thereafter brought by the plain- 
tiff to recover on the certificate. The appel- 
lee, Elizabeth Leer, intervened as the ad- 
ministratrix of the estate of Comens, and 
asked that the amount dne on the certificate 
be awarded to her. The defendant answer- 
ed, denying any liability whatever under the 
certificate, alleging that it was void for the 
reason that the insured had misrepresented 
the relationship of the beneficiary named. 
Upon the trial of the case it was shown that 
the beneficiary named in the certificate was 
not related to the insured in any manner 
whatever. The court dismissed the plain- 
tiff’s petition, and found the intervener, as 
administratrix, entitled to the amount due 
under the certificate. No copy of the ap- 
plication was attached to the certificate as 
required by section 1826 of the Code, but 
the application contained a stipulation waiv- 
ing the attaching of a copy thereof. 

‘The appellant contends that the insured 
could waive the requirement of the statute, 
and that, on account of the waiver in the ap- 
plication, it was entitled to introduce the ap- 
plication in evidence and prove the state- 
ments therein contained to be untrue. Sec- 
tion 1826 requires that a true copy of any 
application or representation of the member, 
which by_the terms of the certificate are 
made a part thereof, shall be attached to the 
certificate, and says: “The omission so to 
do shall not render the certificate invalid, 
but, if any such association neglects to com- 
ply with the requirements of this section, it 
ehall not plead or prove the falsity of any 





such certificate or representation or any part 
thereof in any action upon such certificate.” 
If this requirement was intended to confer 
upon the insured a mere personal right or 
privilege, it could probably be waived by him. 
But we are of the opinion that the legisla- 
tive intent was to announce a public policy 
which should govern all cases, notwithstand- 
ing any attempted waiver on the part of the 
insured. It was evidently enacted for the 
purpose of avoiding, as far as possible, any 
dispute as to the assured’s knowledge of the 
contract by which his beneficiaries would be 
bound. Seller v. Life Association, 105 Iowa, 
87, 74 N. W. 941, 43 L. R. A. 537. The stat- 
ute in positive language says that a failure 
to attach a copy of the application or rep- 
resentation which becomes a part of the cer- 
tificate shall deprive the association of the 
right to plead or prove the falsity of the 
representation. No intimation is therein giv- 
en that there may be a waiver of the require- 
ment, and in our opinion a holding that a 
waiver thereof may be made would complete- 
ly emasculate the statute and open the door 
for the very evils which the legislature 
sought to remedy. As supporting this view, 
see the following cases which indirectly bear 
thereon: Johnson v. Des Moines Life Ins, 
Co., 105 Iowa, 273, 75 N. W. 101; Corson v. 
Insurance Co., 113 Iowa, 641, 85 N. W. 806; 
Rauen v. Insurance Co., 129 Iowa, 725, 106 
N. W. 19; Corson v. Insurance Ass’n, 115 
Iowa, 485, 88 N. W. 1086; Bacon on Fraternal 
Ins., sec. 176. The defendant was therefore 
estopped from pleading or proving the false 
representation that the beneficiary named in 
the certificate was a cousin of the assured. 
See cases, supra. That appellant cannot 
avoid liability by the inability of the named 
beneficiary is well settled by our own deci- 
sions. Newman v. Ass’n, 76 Iowa, 56, 40 N. 
W. 87, 1 L. R. A. 659, 14 Am. St. Rep. 196; 
Schmidt v. Ass’n, 112 Iowa, 41, 83 N. W. 806, 
51 L. R. A. 141, 84 Am. St. Rep. 323; Smith 
v. Maccabees, 127 Iowa, 115, 102 N. W. 830, 
69 L. R. A. 174; Ley v. Insurance Co., 120 
Iowa, 203, 94 N. W. 568. The plaintiff is 
not entitled to recover because she is not 
within any of the classes designated by the 
law, nor is she an heir or legatee who may 
take. Schmidt v. Ass’n, supra; Smith v. Mac- 
cabees, supra. 

From what has already been said it is ap- 
parent that the intervener, as the adminis- 
tratrix of the estate of Comens, was rightly 
permitted to show that the plaintiff was not 
entitled to the insurance and that as ad- 
ministratrix she was entitled to it. See cases, 
supra. 

The decree of the district court is right in 
all respects, and it is affirmed. 

Affirmed. 
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Note—Forbidden Designation of Beneficiary 
and Liability of Fraternal Association on Policy, 
or Reverter to Association—The question pos- 
sibly may not often arise as to whether there 
should be a reverter to the society arising out 
of the fact of a void or unlawful designation of 
a beneficiary, because authority is quite uniform, 
that making designation of an incompetent benefi- 
ciary is the equivalent of failure to designate, and 
in such case it is quite generally the fact that pro- 
vision is found in the constitution and by-laws of 
such societies for this character of contingency. 
See Bacon on Ben. Societies, 3d Ed., and authori- 
ties cited. But suppose a case where there is no 
survivor of an assured who could be named nor 
come within the description of one entitled to 
take, would there be a reversion to the so- 
ciety or is thére a resulting trust in favor of 
an assured’s estate? The statement is made in 
the principal case that liability to pay still exists, 
but in this case it does not appear the legal rep- 
resentative could not be named, One of the cases 
cited, however, shows that the statute of Iowa 
provided that the legal representative could be 
designated. Schmidt v. Ass’n, 112 Iowa, 41, 51 
L. R. A. 141. New York cases go on the theory 
that the right of a member not being a property 
right, there is nothing vested in him which forms 
a part of his estate. Bishop v. Grand Lodge, 112 
N. Y. 627. And, therefore, it is like a power of 
appointment to be exercised prior to death, and 
if this is not exercised or fails for any reason 
during life, as by prior death of beneficiary, the 
society is not obligated at all. Hallenberg v. Dist. 
No. 1, etc., 94 N. Y. 580. 


In Warner v. Modern Woodmen, 67 Neb. 233, 
93 N. W. 397, 61 L. R. A. 603, the question we 
propound appears to be answered in holding there 
would be a reverter to the society. Thus, after 
discussing many cases the Nebraska court said: 
“Tt will thus be seen that; in all cases where a 
recovery has been had under circumstances simi- 
lar to those in the case at bar, there has been 
some one in existence who might have been desig- 
nated as a beneficiary under the by-laws of the 
association and the statutes under which it was 
organized. According to the plaintiff’s petition, 
the deceased designated in his benefit. certificate 
that his legal heirs should be the beneficiaries; 
that at the time of his death he was unmarried; 
that he left no children, relatives or kindred or 
others sustaining such relation to him as would 
entitle them to become beneficiaries under the 
by-laws of defendant association. There being 
no one competent to become beneficiary, and the 
deceased having failed to execute the power of 
designation, there was a total lapse of the power. 
The certificate in this case was neither payable 
to the deceased, nor to anyone except as named 
by him. He had named his legal heirs as bene- 
ficiaries. The allegation is that at the time of his 
death no such heirs could be found. It is not 
claimed he named any other beneficiary and why 
he did not do so, it is unnecessary to inquire, 
He may have intended that his associate mem- 
bers should not be called upon to contribute the 
sum required to fulfill the contract.” Besides 
the New York cases supra, this case cites Mary- 
land M. B. Soc. v. Clendinen, 44 Md. 429; Skil- 
lings v. Ben. Ass’n, 146 Mass. 217; Eastman v. 
Ass’n, 62 N. H. 555; Swift v. Stock and Exch. 
Board, 67 Cal. 569. 


The Nebraska case then goes on to argue that 
a. fraternal society like this really has no trust 





fund in hand, but its obligation was to collect one 
from the members, and that while it is true that 
equity will presume that that is done which ought 
to be done, yet here was but an action at law 
to enforce a contract, and a third party there- 
to had no standing to do this. 

The question we have been considering is ma- 
terially different from that of an invalid designa- 
tion where there survive those who are compe- 
tent to be named. Attempts of this sort have 
been decided to be ultra vires. See Wagner v. 
Ben. Soc., 70 Mo. App. 161; Masonic Ben. Ass’n 
v. Bunch, 109 Mo. 560; Ferbrache v. Grand 
Lodge, 81 Mo. App.-1. c. 270; A. L. of H. v. Per- 
ry, 140 Mass, 580. Thus, under an incompetent 
designation the fund had been paid over to an 
executor and hence decreed to be a trust fund 
for the party entitled thereto, that is, one who 
could under the by-laws have been named. In 
Nat’l M. A. Ass’n v. Gouser, 43 Oh. St. 1, the 
court held there could be no recovery under an 
invalid designation, and said: “We are not called 
upon, in the present case, to determine or discuss 
whether any or what claim the heirs of Kebaugh 
(the member) may have under this policy. It is 
sufficient for the disposition of the case that we 
find and declare that Gouser has failed to show 
by the averments of his petition that he is en- 
titled to recover.” 

The question, as we have said, may rarely 
arise, as. either statutes or constitutions and by- 
laws in almost every case provide for all contin- 
gencies, but, as we see, there are some cases 
where a reverter has been declared. 

A Texas case has ruled that, if one not com- 
petent to be a beneficiary is named, the society 
cannot object to his maintaining the action, as an- 
other could litigate with him the ultimate right 
in the matter. Pacific Mut. L. Ins. Co: v. Wil- 
liams, 79 Tex. 633. This ruling appears directly 
opposed to that in the Gouser case, which ap- 
pears to us the better ruled. ‘ 








JETSAM AND FLOTSAM. 


WOMEN AND THE LAW. 

The Green Bag’s “Call to Arms” in the No- 
vember number, 1909, is more chivalrous, if in- 
deed it may be so designated, than expedient. 

Using as a text the debut of, Mile. Helen Miro- 
polosky as a member of the Paris bar, our con- 
temporary enters into a defense, more vigorous 
than convincing, of the right and expediency 
of woman’s entrance into the legal profession. 

While every lover of the fair sex, and they 
are legion, wish for. them the highest possible 
places in our civilization, we do not think the 
editor of the Green Bag has in any degree 
helped them in that direction when he encour- 
ages them to “emulate the example of the 
charming Mlie. Miropolosky.” 

Whether women should forsake, under no 
circumstances, the ideals of home life, might 
be a debatable question. Surely many exigencies 
of her existence in these modern days often 
compel a woman to seek her living in gainful 
occupations, but neither the woman herself 
nor the world generally regards the situation as 
in any way elevating her. It is always a situ- 
ation that calls for some apology. 

And of all the occupations usually performed 
by men which tend in some degree to embar- 
rass a@ woman and detract greatly from her 
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delightfully retiring and maidenly qualities, 
that of the legal profession probably heads the 
list. Woman’s failure in this profession ‘has 
been notorious and is due to several] reasons. 
First, a woman’s emotional temperament ut- 
terly unfits her for unprejudicial analytical in- 
vestigation; second, her sensitive disposition re- 
coils and is shocked by the necessary rudeness 
and bitterness of contesting litigants; thirdly, 
her natural feminine instincts often embarrass 
her in her relations with other members of the 
profession and with witnesses; fourthly, the pe- 
culiar and frequent physical incapacity of wo- 
men jeopardize their success in the trial of 
cases by making them unfit to meet the demands 
of the situation confronting them. 

Moreover, to lawyers generally it is an occa- 
sion for much embarrassment to have to meet 
a lady as opposing counsel, and, often, either 
of two things must result, to-wit, either the 
interests of their clients must suffer by reason 
of their unwillingness to take advantage of their 
fair opponent’s mistakes, or they must crush 
their natural feelings and attitude toward the 
weaker sex and treat her as any other opponent 
to a point which they must consider rude to- 
ward a woman, although not so as between 
man and man. , 

For these reasons, among others, lawyers gen- 
erally, we apprehend, will not follow the Green 
Bag’s editorial flight of fancy with anything 
like approval where it says, speaking of the 
advantage of woman’s entrance into the profes- 
sion: “The beauty of woman would vie with the 
dignity of man in raising the general tone of the 
profession. There would be more ladies of whom 
it could be said, to imitate Steele’s immortal 
phrase, that to know them was a legal educa- 
tion. We often hear this or that distinguished 
attorney called an ‘ornament’ of the bar, but 
how quickly the light of such luminaries would 
pale before the withering rays of lovely wo- 
man.” ‘ 

Without criticising the involved and “torrid” 
metaphor of our contemporary, we do take 
most emphatic exception to the attitude of a 
law journal to some extent representing the le- 
gal profession extending encouragement where 
a failure and disappointment can be the re- 
sult. 

The argument that woman’s entrance would 
elevate the moral tone of the profession may, 
for the sake of the argument, be admitted, but 
such result could not possibly be reached with- 
out detracting to a large extent from the high 
standing women already enjoy. To a gentle- 
man, a lady is an object, if not of worship. at 
least of the highest possible esteem. To him 
she is a queen sitting upon a throne whose 
slightest wish is law. For her to become, not 
merely a competitor as in some lines of busi- 
ness, but his active antagonist as she must do 
when she assumes the role of a barrister, is 
either to take advantage of her antagonist or to 
abdicate her throne. Hither alternative degrades 
@ woman in the estimation of the man she thus 
unfairly opposes. 

We have taken a positive stand on this ques- 
tion, not as opposing woman’s rights, but as 
indicating our apprehension that women can- 
not possibly succeed in such a profession as 
the law except at a most frightful cost. And 
even then her s must n Tily be rela- 
tively small as she is not in mind or body pre- 
disposed to the kind of work, mental and physi- 
cal, which a successful lawyer is often called 
upon to endure. Judge Grosscup at Chicago, in 








a@ recent address before the Woman’s Club of 
that city brought out this last thought and 
pressed it-forcefully -upon the attention of the 
ladies present at the meeting. 

We have no intention by our position in this 
article to indicate any opposition to the right 
of women to earn a livelihood whenever it be- 
comes necessary in any business to which she 
may be physically and mentally equal and 
where she does not become a direct personal 
antagonist to one of the opposite sex. Our 
only purpose is to hold out to her a fair warn- 
ing that we see no possibility of her permanent 
success as an active practitioner of the law. 

A. H. R. 








BOOK REVIEWS. 





SELECT ESSAYS IN ANGLO-AMERICAN LE- 
GAL HISTORY, VOL. III. 

The third and last volume of this splendid 
series of legal essays has appeared. This com- 
pletes a magnificent collection of exhaustive 
research into the history of the law, and es- 
pecially of principles of Anglo-Saxon juris- 


prudence. These essays were compiled by @ 
committee of the Association of American 
Law Schools, consisting of Professor Ernst 


Freund of the University of Chicago, William 
BE. Mikell of the University of Pennsylvania 
and John H. Wigmore of the Northwestern 
University. These thrée volumes contain a 
wealth of material by writers of eminence and 
deep research, heretofore scattered in compara- 
tively inaccessible volumes of periodicals, and 
form substantially a supplement to Pollock & 
Maitland’s “History of the English Law be- 
fore the time of Edward I.” The committee 
has here assembled in one convenient form, 
those essays which are of permanent value, 
and would otherwise fail of the constant an@ 
wide perusal which they deserve. 

Bound in cloth, octavo, and published by 
Little, Brown & Co., Boston, Mass. 





THE FIXED LAW OF PATENTS. 

This book, in one volume, first edition, is 
by William Macomber, of the Buffalo, N. Y., 
bar. “The Fixed Law of Patents,” it is ex- 
plained “comprise the decisions of the Su- 
preme Court of the United States, the decisions 
of the nine Circuit Courts of Appeal and the 
Patent Statute. Nothing else can be regarded 
as fixed law.” 

The publishers say: “If you look in this work 
for the answer to a question of law upon which 
a court of last resort has passed judgment, you 
will find it and know it is fixed law; what 
court announced it; who wrote the opinion; 
on what citations the ruling was founded, and 
whether any member (and who) dissented. And 
if you do not find the answer you know the 
question is not settled; it is not fixed law, and 
you are put on your guard.” That is an am- 
bitious statement, in view of the fact that 
every day we hear of judges saying certain 
questions have been conclusively settled, and 
others that they have not been touched. About 
every controversy that arises between litigants 
is on some old question, and few, indeed, are 
those admitted to be brand new. ’ 

But this book seems to be a very exhaustive 
compilation of decisions. methodically arranged,. 
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and should be of great service to practitioners. 
It is quite up-to-date and appears to be very 
practical. It represents much painstaking in- 
vestigation. * 

The volume is a large 8 vo. of 1060 pages, 
bound in law canvas laced on with cloth joints, 
and is published by Little, Brown & Co., Bos- 
ton, 1909. 


‘ 





AMERICAN AND ENGLISH ENCYCLOPOEDIA 
OF LAW AND PRACTICE, VOL. I. 


This initial volume in the greatest legal 
encyclopedia enterprise of the age, has just 
made its appearance. It bears the hall mark of 
a distinguished publishing house, and large 
presumptions exist in favor of the usefulness 
of this venture. The first volume is as an 
earnest of what is to come. It is said the 
“work is not @ new or revised edition of any 
other publication,” but “the design is to pre- 
sent anew the entire body of the law, substan- 
tive and adjective, as declared by the de- 
cisions of courts, under titles alphabetically ar- 
ranged.” 

While the plan corresponds to that of the-Am. 
& Eng. Encyc. of Law and the Encye. of Plead- 
ing and Practice, in many respects, the advant- 
age these publications afforded makes it prac- 
ticable to treat in a way not before possible 
pleading and practice in connection with the 
substantive. law of various. topics. This 
purpose is well illustrated in the volume which 
has just appeared, for example, in the article 
on “Accord and Satisfaction.” Thus, all of 
the divisional parts found in 1 Encyc. Law, 2d 
Ed., on this topic are found in this current 
work, with largely extended treatment in more 
minute classification, without any letting 
down in cross-references, To these are added 
such sub-titles as Rescission by Parties; Plead- 
ing; Evidence. Generally it seems to us that 
the method of annotation of the text is such 
as to assist in running down easily and satis- 
factorily cases in support thereof. It is of 
prime importance that the exact point in a case 
should appear as pithy and in as distinguish- 
ing a way as possible. 

Where the text is only ‘measurably support- 
ed, or where there are opposing authorities, the 
cases on variant or opposing lines are care- 
fully distinguished, and given in sub-headings 
indicated in alphabetical order in the num- 
bered notes. This particularly makes the reader 
feel that if cases are simply cited to a propo- 
sition in. the text, without any explanatory re- 
marks, they squarely support it. Citations 
of cases, which lead to useless and vexatious 
consumption of time, is often felt to be a great 
imposition. 


We note, in addition to the general cross-- 


references given at the head of chapters, their 
repetition in. appropriate connections in annota- 
tions. 

The kind of extension we noted as to Accord 
and Satisfaction, we also find in other chapters, 
such as Accounts and Accounting; Acknowl- 
edgment and Proof for Record. This plan is 
applicable to civil and criminal topics, as see 
Abortion and Accessories. 

The scheme of titles in this work is all its 
own. The editors employ many of the standard 
titles used in every law book, and numerous oth- 
ers are provided of their own invention which 
may and should become standard. The work is 
based on American, English and Canadian 





cases, and the delving into thousands of vol- 
umes of reports and the examination of the 
authorities by those trained in such work as a 
career. : : : 

The first volume is a triumph‘ of mechanical 
skill. It is optically perfect, the paper being a 
delightful tint of a specially prepared bond pa- 
per, a most unusual occurrence. There are in the 
first volume 1414 pages, closely, yet clearly, 
printed, equally, in extent of actual matter, 
about double the number of words on any 
other ordinary law book page. The binding of 
the volume before us is dark imported English 
buckram, the most serviceable of all bindings. 

Published by the Edward Thompson Com- 
pany, Northport, Long Island, N. Y. , 








HUMOR OF THE LAW. 





Senator Depew was discussing the tendency 
of the Senate to indulge in a long tariff debate. 

“It reminds me of a story Evarts. used to tell,” 
said Senator Depew. “It was his favorite story. 
The sum and substance of it was this: Up 
on his farm, he had an old man named Sim- 
mons employed. Simmons used to saw wood and 
do various odd jobs. While he sawed he talked 
to himself unceasingly. It amused Evarts 
greatly. and one day he said: ‘ 

“Simmons, why is it you are always talking 
to yourself?’ 

“*Well,’ answered Simmons, ‘I like to hear a 
sensible man talk, and when a man talks I like 
to see him have a sensible man to talk to.’ 

“That,” observed Senator Depew, “is the way 
with the Senate of the United States. It feels 
about itself just as Simmons did. ‘ 


Judge Frederick E. Crane, the young and bril- 
liant jurist who presided over the Jenkins Hains 
trial, has a way of illuminating with an apt- 
anecdote a point he wishes to make. 

In one of the early cases he so brilliantly con- 
ducted before his elevation to the bench, Mr. 
Crane said to an obstinately reticent witness: 

“You seem bent on giving the court all pos- 
sible trouble. You are like the man who sat 
in the dock one Sunday morning with a ban- 
daged head. 

“*Prisoner,’ said the magistrate to this man, 
‘you are charged with having been drunk and 
disorderly. What say you—guilty or not guilty? 

“‘That’s wot you’re paid to find out,’ growled.. 
the prisoner. ‘I ain’t got no call to help ye 
do yer work.’” -- 


When Lord Thurlow first opened a lawyer’s 
office in London, he took a basement room which 
had previously been occupied by a cobbler. He 
was somewhat annoyed by the previous occu-° 
pant’s callers, and irritated by the fact that he’ 
had few of his own. One day an Irishman 
entered. “The cobbler’s gone, I see,” he said, 
“EF should think he had,” tartly responded the- 
lawyer. “And what do ye sell?’ inquired the 
Irishman, looking at the solitary table and a 
few law books. “Blockheads,” responded Thur- 
low. “Begorra,” said Pat, “ye must be doing a 
mighty fine business; ye ain’t got but one’ 
left.”—Exchange. , 
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1. Accord and Satisfaction—Consideration.— 
An agreement by a creditor of a firm to re- 
lease a partner from liability held without 
consideration, and not an accord and satisfac- 
tion.—Miller v. Electrical Supply & Construction 
Co., Colo., 103 Pac. 290. 

2. Adverse Possession—Cutting Timber.—The 
cutting and selling of timber from time to time 
is not evidence of adverse possession, but mere 
successive acts of trespass.—Peters v. Tilgh- 
man & Purnell, Md., 73 Atl. 726. 

3.——What Constitutes.—The vossession of 
land by the vendee is not the possession of his 
vendor as against one who enters possession 
after the sale.—Kirby v. Boaz, Tex., 121 S. W. 
223. 

4. Attachment—Sale Under Void Judgment. 
—Where an attach™ent ivndgmert is void. a 
sale thereunder is also void.—Sawyer v. Burris, 
Mo., 121 S. W. 321. 

5. Bankruptey—<Acts of Rankruptcy.—An of- 
ficer of a corporation cannot commit an act of 
bankruptcy in its name and behalf by admit- 
ting its inability to pay its debts and its wil- 
lingness to be adjudged a bankrupt on that 
ground without express authority.—In re South- 
ern Steel Co., U. S. D. C., N. D. Ala.,. 169 Fed. 
702. 

6.——Adjudication.—A bankruptcy adjudica- 
tion held not invalidated by the fact that it 
was made without the issuance of a subpoena 
and lapse of time, incident to awaiting the re- 
turn day and five days thereafter.—In re West- 





ern Inv. Co., U. S. D. C., E. D. Okla., 170 Fed. 
677. 
%. Assets.—Rev. Laws 1902, c. 118, $ 73, 


relating to policies for the benefit of married 
women, held, applicable to a paid-up endow- 
ment life policy taken out by insured and 
transferred to his wife, and his trustee in bank- 
ruptey can only recover, subject to limita- 
tions, premiums paid in fraud of creditors.— 
Bailey v. Wood, Mass., 89 N. E. 147. 





8.——Concealment of Assets by Partner.—The 
concealment of firm assets by one member of 
a partnership alone will not deprive another 
partner of his right to a discharge—In re 
Schachter, U. 8. D. C., S. D. N. ¥., [70 Fed. 683. 

9.—Concealment of Property.—On the trial 
of a bankrupt, charged with concealment ‘of 
property from his trustee, testimony of the 
trustee is admissible to show that he was not 
informed by defendant that property belong- 
ing to him was stored in places where that 
charged to have been concealed was found by 
the trustee.—Johnson v. United States, U. S. C. 
Cc. of App., First Circuit, 170 Fed. 581. 

10. Conditional Sale—Whether a_ condi- 
tional sale of goods was invalid because the 
goods were furnished to the buyer for resale 
in the usual course of business must be de- 
termined in the buyer’s bankruptcy proceed- 
ings in accordance with the general law, there 
being no local law prohibiting such contracts. 
—In re Gray, U. S. D. C., E. D. Okla., 170 Fed. 
638. 

11. Corporation Chartered for a Certain 
Business.—A corporation chartered for a certain 
purpose is to be regarded in bankruptcy as 
engaged in the purpose of its charter from the 
time it starts to put itself in shape to pursue 
the objects for which it is incorporated, and 
takes character as a manufacturing or other 
corporation accordingly.—In re Bloomsburg 











Brewing Co., U. S. D. C., W. D. Pa., 172 Fed. 
174. 

12. Debts Entitled to Preference.—A trust 
creditor of a bankrupt is not entitled to a pref- 
erence over general creditors merely  be- 
cause of the character of his claim; but 
he must show that the trust fund or 
property into which it was converted came 


into the hands of the trustee in bankruptcy, al- 
though the specific property need not be iden- 
tified.—In re Brunsing, Tolle & Postel, U. S. D. 
C., S. D. Cal., 169 Fed. 668. 

13. Discharge.—The discharge of a bank- 
rupt does not release him from “liabilities * * * 
for willful and malicious injuries to the per- 
son or property of another,” whether reduced 
to judgment or not.—Thompson v. Judy, U. S. 
Cc. C. of App., Sixth Circuit, 169 Fed. 553. 

14, Effect of Composition.—Acceptance by 
a bank of 20 per cent of its claim against a 
bankrupt firm and its partners, pursuant to a 
composition of the individual liability of one of 
the partners, held not to preclude it from claim- 
ing the balance against the assets of the firm 
and the individual assets of the other partner. 
—In re Coe, U. S. D.C, S. D. N. Y., 169 Fed. 
1002. 

15. Exemptions.—Where a bankrupt’s ex- 
emptions were set off out of a stock of goods in 
kind after inventory, and the entire stock was 
sold with the bankrupt’s consent for 66 per 
cent of the inventoried value, the bankrupt 
was only entitled to a pro rata share of the 
proceeds of the sale.—In re Arnold, U. S. D. C., 
N. D. Ga., 169 Fed. 1000. 

16.——-Garnishment.—Claimant, having ac- 
quired a lien. by garnishment proceedings under 
Laws Ga. 1901, p. 55, more than four months 
prior to bankruptcy, held entitled to a stay of 
an application for the bankrupt’s discharge to 
enable claimant to enforce his rights against 
the garnishees and the sureties on the dissolv- 
ing bond.—In re Maher, U. 8. D. C., N. D. Ga, 
169 Fed. 997. 




















Vol. 69 


CENTRAL LAW JOURNAL. 


401 











17. Insolvency Proceedings.—The.  -bank- 
ruptcy law does not attempt to supervise in- 
solvency proceedings undertaken more than 
four months before bankruptcy, nor to inquire 
into prior assignments and transfers.—In re 
Boner, U. & D. C., 8S. D. W. Va., 169 Fed. 727. 

18. Life Insurance Policies.—Partly paid 
up life insurance policies held assets of the in- 
sured’s estate in bankruptcy for the benefit of 
creditors—In re Whelpley, U. S. D. CG, D. N. 
H., 169 Fed. 1019. 

19._——Mistake in Procedure.—Provisions for 
appeal and those for revision, are mutually ex- 
clusive, and, where an appeal has been er- 
roneously taken, it cannot be treated and sus- 
tained as a petition for review.—Brady v. Ber- 
nard & Kittinger, U. S. C. C. of App., Sixth 
Circuit, 170 Fed. 676. 

20. Preferences.—It is an essential element 
of a voidable preference that the preferred 
creditor had grounds to believe that a prefer- 
ence was intended.—In re Burlage Bros., U. S. 
D. C., N. D. Iowa, 169 Fed. 1006. 

21. Preferences.—Record of a bill of sale 
attacked as a voidable preference after bank- 
ruptcy had intervened avails nothing.—In re 
Burlage Bros., U. S. D. C., N. D. Ia., 169 Fed. 
1006. 

22. Preferences.—The fact alone that a 
ereditor knows his debtor to be financially em- 
barrassed and is pressing for payment of his 
claim is not sufficient to charge him with hav- 
ing reasonable cause to believe his debtor to 
be insolvent and that a transfer of property to 
him as security is intended as a preference, so 
as to render such transfer voidable on the bank- 
ruptey of the debtor.—Sharpe vy. Allender, U. 
s. C. C. of App., Third Circuit, 170 Fed. 589. 

23. Preferred Claims.—Where a conditional 
sale was invalid ag against subsequent creditors 
for omission to record, the conditional vendor 
was only entitled to have his claim allowed as 
an unsecured claim and to share with general 
creditors.—In re Braselton, U.S. D. C., N. D. 
Ga., 169 Fed. -960. 

24. Rights of Creditors.—A creditor of an 
alleged bankrupt has a sufficient interest to 
petition for the vacation of the adjudication 
on the ground that the bankrupt is not within 
the act.—In re New England Breeders’ Club, 
U. S. Cc. C. of App., First Circuit, 169 Fed. 586. 

25.——Rights Vestine in Trustee.—A trustee 
in bankruptcy has power to represent general 
creditors of the bankrupt in resisting claims 
that, were the creditors permitted to resist 
them, would be invalid under the statutes of 
the state——In re Bement, U. S. C. C. of App., 
Seventh Circuit, 172 Fed. 98. 

26. Unliquidated Claims.—Where an _  ac- 
tion on an unliquidated claim against a bank- 
rupt is permitted to go to judgment in a state 























court by the trustee, the judgment affords prop-" 


er proof of the amount of the claim as liqui- 
dated.—In re Buchan’s Soap Corp., U. S. D. C., 
S. D. N. Y., 169 Fed. 1017. 

27.——Withholding Assets.—An order requir- 
ing .a bankrupt to deliver alleged withheld 
money to his trustee is unsustainable, unless it 
is shown that the money belongs to the estate 
and is in the bankrupt’s possession or control 
at the time of the ordér.—In re Adler, U. S. D. 
c., E. D. Okla., 170 Fed. 634. 

28. Bills and Notes—Bills of Exchange.—An 
order signed by a contractor directing the own- 
er to pay a certain sum to another and deduct 








it-from any amount due him on final settlement 
held not an inland bill of exchange.—Buttrick 
Lumber Co. v. Collins, Mass., 89 N. E. 1388. 


29.---Boundaries—Monuments.—A deed de- 
scribing land as running along an unnavigable 
stream, or referring to the stream as the bound- 
ary, makes the stream a monument.—Drake v. 
Russian River Land Co., Cal., 103 Pac. 167. 


30.—Unnavigable Streams.—A deed describ- 
ing land as bounded on the bank or shore of 
an unnavigable stream, makes the bank or 
shore the monument, and the line of low-water 
mark is the boundary.—Drake v. Russian River 
Land Co., Cal., 103 Pac. 167. 

31. Brokers—<Accounting.—An agent of op- 
tion holders, effecting a sale for them whereby 
the owner conveys directly to the purchaser, 
cannot refuse to account for the profits because 
his principals have no interest in the land.— 
Kruht v. Phares, Kan., 103 Pac. 117. 

32. Carriers—Jurisdiction.—A suit to compel 
an interstate carrier to receive and transport 
property tendered for shipment is one to en- 
force performance of a duty imposed by gen- 
eral law and within the jurisdiction of the 
courts, and the complainant is not required to 
resort in the first instance to the Interstate 
Commerce Commission.—Louisville & N. R. Co. 
v. F. W. Cook Brewing Co., U. S. C. C. of App., 
Seventh Circuit, 172 Fed. 117. a 

33. Penalties.—A claimant against the car- 
rier for loss or damage having recovered with- 
in a half a cent of the amount of its claim held 
entitled to the penalty under the maxim “De 
minimis non curat lex.”—B. & M. White Laun- 
dry Co. v. Charleston & W. C. Ry. Co., S. C.,, 
65 S. E. 239. hrf 


34. Chattel Mortgages—Foreclosure.—A court 
of equity has no power to enter a deficiency 
judgment in an action to foreclose a mortgage 
unless authorized so to do by statute or rule 
of court.—Bradley Engineering & Machinery 
Co. v. Muzzey, Wash., 103 Pac. 87. 

35. Rights of Owner of Property.—Where 
the owner of chattels was by fraud caused to 
convey them, and the buyer mortgaged them by 
a mortgage valid only between him and the 
mortgagee, the owner was not bound, as a con- 
dition of recovering his property, to restore 
anything to the mortgagee; he having had no 
dealings with the mortgagee, and having re- 
ceived nothing from him.—Porter v. Stuart, 
Mass., 89 N. E. 118. 

36. Commerce—Interstate Commerce.—A state 
statute prohibiting carriers from carrying in- 
toxicating liquors into any county or district 
therein where the sale of such lHquors is pro- 
hibited by law, as applied to shipments from 
other states, is void as an attempted regula- 
tion of interstate commerce, and affords no 
justification for the refusal of a railroad com- 
pany although a corporation of such state, to 
receive and carry such shipments.—Louisville & 
N. R. Co. v. F. W. Cook Brewing Co., U. S. C. C. 
of App., Seventh Circuit, 172 Fed. 117. 

37. Contempt—Violation of Injunctional Or- 
der.—The court, in proceeding to enforce by 
contempt a temporary injunction, need not con- 
sider the merits of the controversy or whether 
the injunction was properly granted.—Ft. Worth 
Driving Club v. Ft. Worth Fair Ass’n., Tex., 121 
Ss. W. 213. 

38. Contractsa—Delay in Performance.—A con- 
tractor is not entitled to additional time to 
complete a building because he has been de- 
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layed by rains which might reasonably have 
been anticipated.—Carter v. Root, Neb., -121 N. 
W. 952. , 


39. Intention of Parties.—The intention of 
the parties of a building contract incorporating 
the specifications must be gathered from a con- 
sideration of the contract and specifications.— 
Aetna Indemnity Co. v. Waters, Md., 73 Atl. 712. 

40.—Rescission.—Where an agreement is 
mutual and dependent, and one party fails to 
perform his part, the other party may treat it 
as rescinded.—South Texas Telephone Co. v. 
Huntington, Tex., 121 §. W. 242. 

41. Restraint of Trade.—If an enterprise 
sold is disconnected with any plant or tangible 
property, and is a business with a good will 
and custom, the seller may agree to discon- 
tinue such calling, and abstain from such busi- 
ness.—Bloom v. Home Ins. Agency, Ark., 121 
S. W. 293. 

42. Corporations—Excusing Non-perform- 
ance.—Express demand to be allowed to con- 
tinue work under contract or demand for 
amount claimed held not required as a condi- 
tion to suing for work done under it, where 
plaintiffs were ordered to quit and refused fur- 
ther payment.—Blair v. Wilkeson Coal & Coke 
Co., Wash., 103 Pac. 18. 

43.——-Failure to File Certificate of Incorpora- 
tion.—A private individual held not entitled 
to complain of the failure of a corporation to 
file its certificate of incorporation as required 
by Rev. St. 1908, § 847.—Woods Gold Mining 
Co. v. Royston, Colo., 103 Pac. 291. j 

44, Mortgages.—A corporation’s mortgage 
held not invalid for want of a corporate seal.— 
In re Farmers’ Supply Co., U. S. D. C., 170 Fed. 
502. 

45. Nature of Stockholder’s Liability.—The 
constitutional liability of a stockholder for cor- 
porate debts is contractual.—Converse v. Nich- 
ols, Mass., 89 N. E. 135. 

46. Payment of Debt by Stockholder.— 
Held, that a stockholder in redeeming from a 
judgment sale of the corporate property was 
not a mere volunteer, and could recover from 
the corporation the amount paid to redeem.— 
Duquesne Gold Mining Co. v. Glaser, Colo., 103 
Pac. 299. 

47.——Ratification of Agent’s Acts.—A cor- 
poration may ratify by passive acquiescence, as 
well as by affirmative action, the unauthorized 
acts of its agents, and its acquiescence, with 
knowledge if continued for a considerable time, 
operates as a ratification—kKnowles v. Northern 
Texas Traction Co., Tex., 121 S. W. 232. 

48. Courts—Federal Courts.—A citizen of one 
state, who holds the title to property in trust 
for others, may maintain an action for damage 
to it against the citizens of another state in the 
proper federal court without regard to the citi- 
zenship of the beneficiary.—Johnson v. City of 
St. Louis, U. S. C. C. of App., Eighth Circuit, 
172 Fed. 31. 

49. Criminal Trial—Preliminary Examina- 
tion.—The right of the state to introduce evi- 
dence at a preliminary examination cannot be 
defeated by accused waiving an examination.— 
State v. Pigg, Kan., 103 Pac. 121. 

50. Customs and Usages—What Constitutes.— 
The custom of the only two stores in a com- 
. munity as to closing hours held the custom of 
the community.—Capital Fire Ins. Co. v. Kauf- 
man, Ark., 121 S. W. 289. 




















51. Damages—Elements.— Where plaintiff 
was about to lose possession of certain premises 
by the wrongful act of defendant, the neces- 
Sary expenses it incurred to regain the. pos- 
session was an element of injury.—McGaw v. 


‘Acker Merrall & Condit Co., Md., 73 Atl. 731. 





62. Intent of Wrong Doer.—In a civil ac- 
tion for damages, the motive of defendant held 
immaterial unless the act is not unlawful, or 
unless it affects the amount of recovery.— 
Walbridge v. Walbridge, Kan., 103 Pac. 89. 


53. Personal Injuries.—The assessment of 
damages for personal injuries is peculiarly 
within the province of the jury.—Knight v. 
Continental Automobile Mfg. Co., Conn., 73 Atl. 
751. 

54. Personal Injuries.—Where plaintiff sus- 
tained hernia as the result of defendant’s ac- 
tionable negligence, plaintiff was not precluded 
from recovering full damages because he was 
predisposed to hernia.—St. Louis Southwestern 
Ry. Co. v. Lewis, Ark., 121 S. W. 268. 

55. Death—Interstate Commerce Act.—The 
provisions of Act Cong. April 22, 1908, c. 149, 
35 Stat. 65, relating to the recovery for the 
death of employees of railroads engaged in in- 
terstate commerce and for the distribution of 
the damages, held invalid.—Hoxie v. New York, 
N. H. & H. R. Co., Conn., 73 Atl. 754. 

56. Deeds—Construction.—Under a deed to 
grantee and “his lawful heirs and their lawful 
heirs, forever.” the grantee took a fee-simple 
title—Williams v. Gause, S. C., 65 S. E. 241. 

57. Construction.—A deed must be inter- 
preted in favor of the grantee, except in case 
of a reservation in any grant or a grant by a 
public officer or public body.—Younger v. Moore, 
Cal.. 103 Pac. 221. 

58.——Quit Claim Deeds.— While the common- 
law quitclaim was not considered a convey- 
ance in England, in the United States by stat- 
ute and common usage it is recognized as one 
of the modes of real estate conveyance for 
transferring title—Sherman v. Sherman, 8. D., 
122‘N. W. 439. 

59. Easemenjs—Servient Soil.—Grant of fee 
subject to an easement carries right to use 
servient soil in any way not interfering with 
the easement.—Duross v. Singer, Pa., 73 Atl. 
951. 

60. Way of Necessity.—A way of necessity 
is created at the time of the grant of the land 
to which it is appurtenant, so that where the 
way granted the lessee was afterward ex- 
tinguished by condemnation, leaving him no 
outlet to a street, he was not entitled to a 
Way by necessity.—Cornell-Andrews Smelting 
Co. v. Boston & P. R. Corp., Mass., 89 N. E. 
118. 

61. Eminent Domain—Public Use.—Proper- 
ty which is harmless and properly used cannot 
be appropriated in the interest of public health 
without compensation.—Crocker y. Champlain, 
Mass., 89 N. E. 129. 

62. Water Rights.—A change by the gov- 
ernment in the flow of tide waters below low- 
water mark for the improvement of naviga- 
tion and for other public purposes held not a 
taking of property of a riparian owner.—Home 
for Aged Women v. Commonwealth, Mass., 89 
N. E. 124. 

63. Equity—Mistake of Law.—That bpth 
parties were ignorant of the law of itself is no 
ground for equitable relief where. they had full 
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knowledge of the facts.—In re Mulholland’s Es- 
tate, Pa., 73 Atl. 932. 

64. Evidence—Consideration of Deed.—The 
true consideration of a deed may be estab- 
lished by parol.Welch v. Brown, Colo., 103 
Pac. 296. ‘ 

65.——Judicial Notice—A charter of a city 
is a public law of the state, of which the courts 
take judicial notice—Naylor v. McCulloch, Or., 
103 Pac. 68. 

66. Laws .of Foreign State.——Where laws 
of foreign states are not shown, the presump- 
tion is that they are the same as those of this 
state.—Daggett v. Southwest Packing Co., Cal., 
103 Pac. 204. 

67. Executors and Administrators—Claims 
Against Estate.—The only remedy of a creditor 
against a decedent’s estate is that provided by 
the statute——Converse v. Nichols, Mass., 89 N. 
E. 135. 


68. Execution of Note.—An executor held 
to have no power, ex officio, to bind the estate 
‘by a note.—Harris v. Woodard, Ga., 65 S. E. 
250. 

69. Federal Courts—Decisions of Supreme 
Court.—Expressions of opinion by the Supreme 
Court of the United States on facts essentially 
different from those in issue are not controlling 
on lower federal courts.—United States v. Il- 
linois Cent. R. Co., U. S. C. C. of App., 170 Fed. 
B42. 


70. Fire Insurance—Duty to Read Policy.— 
TIrsured held not bound to read his policy but 
entitled to assume that the policy he receives 
is in accordance with his application.—German 
American Ins. Co. of New York v. Darrin, Kan., 
103 Pac. 87. 


71. Iron Safe Clause.—An iron-safe clause 
in a fire insurance policy is valid.—Capital Fire 
Ins. Co. v. Kaufman, Ark.. 121 S. W. 289. 


72. Waiver.—Adjustment of fire loss with- 
out knowledge of breach of condition against 
additional insurance held not a waiver thereof. 
—Spann v. Phoenix Ins. Co. of Hartford, Conn., 
8: C., 65 S. E. 232. 

73. Fraud—Misrenresentation. — A intemcent 
creditor of an insolvent corporation suing in- 
corporators for deceit held not entitled to rely 
on their statements in the articles of the as- 
sociation for false statements on which he 
predicated his action.—McKee v. Rudd, Mo., 
121 S. W. 312. 

74. Good Will—What Constitutes.—Good will 
is the probability that old customers will resort 
to the old place for the purpose of trade, and is 
recognized as a thing of value, which may be 
sold.—Bloom v. Home Ins. Agency, Ark., 121 8S. 
“W. 293. 

75. Husband and Wife—Wife’s Title.—A wife, 
claiming property acquired during coverture 
against her husband’s creditors, must show 
that it was obtained by her by gift, descent, or 
purchase, and was not the property, money, or 
credit of her husband.—Heiges vy. Pifer, Pa., 73 
Atl. 950. 

76. Infants—Judgments Against.—A judg- 
ment against an infant, being voidable only, 
and not void, is not subject to collateral attack. 
—Reineman v. Larkin, Mo., 121 S. W. 307 
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Interstate Commerce—Foreign Corpora- 
tions.—The statute providing that no foreign 
corporation shall prosecute any suit until it 
has complied with the laws held not to apply 
to foreign corporations engaged solely in inter- 
state commerce.—Herman Bros. Co. v. Nasiacos, 
Colo., 103 Pac. 301. 

78. What Constitutes.—The question 
whether a shipment of goods is intrastate or 
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79. Intoxicating Li 
—The furnishing of 


sale within an ordinance 
liquor without a license. 
Baughman, Wash.. 103 Pac. 


80. Joint Adventures—Dissolution —A part. 
ner, under agreement for the sale of mining 
property and for a division of the profits, held 
not entitled to dissolve the partnership, trans- 
act the business in his own name, and disre- 

ard the right of the other partner to share 
n the Cu v. Mittnacht, Ss. D., 
122 N. W. 434. ; 

81. Life Insurance—Rights of Assignees.—In- 
surer issuing a life policy held not estopped 
from asserting that an assignee thereof had 
no interest therein—Hagerman v. Mutual Life 
Ins. Co. of New York, Colo., 103 Pac. 276. 


82. Limitation of Actions—Fraudulent Con- 
cealment.—Where a cause of action is fraudu- 
lently concealed, the statute of limitations is 


suspended until complainant discovers. the 
fraud.—Boro v. Hidell, Tenn., 120 S.. W. 961. 
83. Marriage—Presumptions.—There is no 


absolute presumption of innocence which will | 
of itself prove the‘ validity of the subsequent 
marriage in preference to the continuance of a 
one one.—Turner v. Williams, Mass., 89 N. 

84. Master and Servant—Noon Hour.—Rela- 
tion of master and servant held not suspended 
during noon hour, where the master expects 
and invites the servant to remain on the prem- 
ises.—Thomas v. Wisconsin Cent. Ry. Co., Minn., 
122 N. W. 456. 

85. Punitive Damages.—In an action for 
injuries to a servant, an instruction authoriz- 
ing punitive damages if the injury was done in 
a grossly eareless way held not error.—How- 
a v. Atlantic Coast Line R. Co., 8. C., 65 S. E. 





86.——Safe Place.—A servant, who is injur- 
ed while oiling dangerous machinery while in 
motion, cannot complain that a safe place to 
work was not provided.—Riley v. Pittston Coal 
Mining Co., Pa., 73 Atl. 944. 

87.— Safe Place to Work.—A master is 
bound to know of the conditions of the place 
where he puts his servant to work which would 
make it extra hazardévns.—Producers’ Oil Co. 
v. Barnes, Tex., 120 S. W. 1023. 


88. Mechanics Lien—Materialmen.—Where a 
materialman had lost his right to a lien for 
materials furnished the origina) contractor, 
he eould not regain such right by subsequently 
filing a certificate including the original claim 
and one for materials furnished the contractor’s 
sypeennen eee v. Von Beren, Conn., 73 Atl. 


89. ‘Waiver.—Subcontractor held bound by 
recorded contract between original owner and 
purchaser of the property containing a waiver 
of liens.—Pennock v. Locust Realty Co., Pa., 73 
Atl. 930. 

90. Mines: and Minerals—.Nature of Mining 
Lands.—Under Civ. Code Alaska, § 181, a lease 
of a mine for a term of years conveys only a 
chattel interest and is not a “conveyance” with- 
in the meaning of section 98, which protects the 
lessee as an innocent purchaser from a prior 
unrecorded deed.—Eadie v. Chambers, U. S. C. 
Cc. of App., Ninth Circuit, 172 Fed. 73. 

91. Mortgages—Hastening Maturity.—A pro- 
vision in a mortgage that failure to pay taxes 
shall make the principal debt due is enforce- 
able.—Booth v. Wolff Process Leather Co., Pa., 
73 Atl. 959. 

92. Indemnity Mortgages.—A surety on a 
supersedeas bond obtaining a mortgage to se- 
cure him from liability held entitled to fore- 
close the same.—Cazort & McGehee Co. v. Dun- 
bar, Ark., 121 S. W. 270. - 

93. Limitations.—Where the debt secured 
by mortgage is apparently barred by limita- 
tions, rendering the mortgage the same as 
though unrecorded as to third persons, a lien 
cannot be defeated by placing the title to the 
property in a third person for the mortgagor's 
benefit, nor by giving the property away.— 
Morgan v. Kendrick, Ark., 121 S. W. 278 
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94..—Objection to Appraisement.—An objec- 
tion to the appraisement of real property under 
foreclosure must be made prior to the sale. 
—Siwooganock Guaranty Savings Bank v. Feltz, 
Neb., 121 N. W. 967. 

95, Municipal Corporations—Fire Limits.— 
Cities held to possess the inherent power to 
cates fire limits.—Ex parte Cain, Tex., 120 

96. Rights of Common Council.—The com- 
mon council of a city held authorized to con- 
duct an investigation through a committee of 
outsiders or through the mayor, providing the 
investigation ig subject to its control.—Attorney 
General y. Murphy, Mich., 122 N. W. 260. 

97. Rights of Vehicles and Pedestrians.— 
Vehicles do not have the right of way over 
pedestrians on public streets.—Robinson v. Mor- 
ris & Co., R. I., 78 Atl. 611. 

98. Special Assessments for Improvements. 
—tThe constitutional limit of taxation does not 
embrace special assessments for municipal im- 
provement.—City of Austin v. Nalle, Tex., 120 
8S. W. 996. 

99.——Violation of Ordinance.—An appeal to 
the city court of Gadsden from conviction in 
the mayor’s court in Attalla for violation of 
an ordinance held a civil and not a criminal 
protege Sane v. City of Attalla, Ala., 50 
So. 2 











100. Negligence—Res Ipsa Loquitur.—The 
general rule is that the mere happening of an 
accident, if it be one that commonly would not 
happen with due care, is some evidence of neg- 
ligence.—McNamara v. Boston & M. R. R., 
Mass., 89 N. E. 131. 

101. Partnership—Existence of Relation.— 
An agreement to share nrefits is an essential 
element in every partnership, and the absence 
of profit sharing is conclusive that a partner- 
shin does not exist.—Sawyer v. Burris, Mo., 121 
S W. 321. 

102. Penalties—Degree of Proof.—In actions 
by the United States to recover penalties 
against an interstate railroad for violation of 
Safety Appliance Act, the government is only 
required to prove its case by a preponderance 
of the evidence.—United States v. Illinois Cent. 
Pe U. S.C. C. of App., Sixth Circuit, 170 Fed. 


103. Principal and Surety—Building Contract. 
—Under a building contract requiring payment 
to the contractor to be made on the engineer’s 
estimate, but nrescribine no form of eatinate, 
payment on an oral estimate held proper.— 
Alexandria Water Co. v. National Surety Co., 
Pa., 72 Atl. 952. 

104. Obligation of Surety.—The contract of 
suretyshin must receive a rational construction. 
which will accomplish the real purpose of 
the parties thereto.—Aetna Indemnity Co. v. 
Waters, Md., 73 Atl. 712. 

105. Precess—Publication.—Service of sum- 
mons by publication on a nonresident before at- 
tachment of his property is null and void.— 
Breon vy. Miller Lumber Co., S. C., 65 S. E. 214. 

106. Removal of Causes—Separable Contro- 
versv.—It is usual in a petition for removal 
which alleges a separable controversy to set 
out the nature of such controversy, but it is 
* sufficient if it apnears from the record that 
such controversy actually exists—Harding v. 
Stardard Oil Co.. U S. C. C.. 170 Fed 651. 

107. Replevin—Property Seized Under Exe- 
cution.—In replevin of personalty seized under 
execution, the execution is not evidence of the 
officer’s possessory ri¢cht without proof of 
ee ee v. Jones, Neb., 121 N. W. 








108. Sales—Breach of Contract.—Bills of lad- 
ing in an action by a seller of coal for dam- 
aves for breach of eontract of purebosen held 
admissible in evidence.—Maricle v. McAlister 
Fuel Co., Tex., 121 S. W. 221. 

109. Delivery.— Where vendees become 
tenants ‘In common of a chattel and agree that 
it may be sent to one of them. deliverv to one 
{is delivery to all_—Champlin Bros. v. Sperling, 
Neb., 121 N. W. 976. : 

110. Specific Performance—Contracts En- 
forceable.—Equity will not decree specific per- 








formance of a contract by a trustee, bargain- 
ing away the rights of his cestui que trust by 
an executory contract without consideration, 
and in behalf of a party aware of the trust.— 
Moeller v. Poland, Ohio, 89 N. EB. 100. 

111. Street Railroads—Knowledge of Danger. 
Car tracks are presumptively dangerous, and 
every intelligent person who has arrived at 
years of discretion is presumed to know that it 
is dangerous to go thereon when cars are pass- 
ing to and fro.—Dey v. United Rys. Co. of St. 
Louis. Mo., 120 S. W. 134. 

112. Trenches Dug by City.—A street rail- 
road, though not under duty to guard an open- 
ing in their track made by a trench dug by the 
city, held liable for injury resulting from the 
removal of the barriers by its servants.—Dix v. 
Old Colony St. Ry. Co., Mass., 89 N. E. 109. 

113. Tenancy in Common—Possession.—Pos- 
session of one tenant in common is presumed 
to be the possession of all.—Seibert v. Hope, 
Mo., 120 S. W. 770. 

114. Trade-Marks and Trade-Names—Unfair 
Competition.—In a suit for unfair competition 
or a like case, if it appears to the court that 
an inquiry as to damages and profits would rest 
on no basis except conjecture or speculation, or 
would yield no profits or damages proportion- 
ate to the cost of the investigation, an account- 
ing will not be ordered.—G. & C. Merriam Co. 
v. Ogilvie, U. S. C. C. of App., Ninth Circuit, 
170 Fed. 167. 

115. Trespass—Injuries to Personalty.—A 
purchaser of real estate, who unlawfully inter- 
feres with the personal property of another, 
stored in a building on the premises either un- 
der a verbal or written contract with the ven- 
dor, is liable for the damages to the property.— 
Temple v. Duran, Tex., 121 S. W. 253. 

116. Trial—Directed Verdict.—Both parties 
moving for judgment or directed verdict, held, 
the eourt was authorized to render such judg- 
ment as the evidence warranted.—Easterly v. 
Mills, Wash., 103 Pac. 475. 

117. Objection to Evidence.—When on the 
first appearance of improper testimony, counsel 
raised the statute of frauds, and his objection 
on that ground is overruled, he need not con- 
tinuously interpose a like objection to all simi- 
lar testimony in order to preserve the point 
once clearly made.—McKee v. Rudd, Mo., 121 
Ss. W. 312. 

118. Separate Verdicts.—Where three ac- 
tions against separate defendants were stipu- 
lated to be tried together and separate verdicts 
rendered, held error to permit the jury to re- 
turn verdict for a single amount and to order 
judgment against the three defendants jointly. 
—Mosier v. Wolverton, Pa., 73 Atl. 941 

119. Weight and Sufficiency of Evidence.— 
Where defendant pleaded a release in defense 
to an action for a personal injury, it was not 
error to refuse an instruction that to overcome 
the strong presumption arising therefrom the 
plaintiff must produce evidence to convince the 
minds of the jury bevond reasonable contro- 
versy.—Norfolk & W. Ry. Co. v. Hazelrigge, U. 
Ss. Cc. C. of App., Sixth Circuit, 170 Fed. 551. 

120. Vendor and Purchaser—Contract of Sale 
Without Title—One may contract to sell land 
of which he is not the owner, and the contract 
is valid and binding, provided the purchaser 
knows such fact.—Weitzel vy. Leyson, S. D., 121 
N. W. 868. 

121. Diligence by Vendee.—The law re- 
quires reasonable diligence in a purchaser to 
ascertain ony defect of title, and. when once 
ascertained, he must exercise a like diligence 
in asserting his rieht to have the sale set 
— re Mulholland’s Estate, Pa., 73 Atl. 




















122. Notice 4f Defective Title-—One who 
bought land from the grantee in a void deed, 
knowing of a subsequent deed by the grantor 
to another. held charged with notice that his 
vendor received no title-—Hingtgen v. Thack- 
ery, S. D., 121 N. W. 839. 

123. Wills—Words of Purchase.—Prima facie 
the word “children” is a word of purchase, an@ 
not of limitation, and, when standing alone, 
must be given its ordinary meaning.—Manning 
v. Bader, Pa., 73 Atl. 939. 





